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In the Supreme Court of the District of Columbia, Holding Equity 

Court. 

Equity. No. 39914. . 

Thelma Smith Waltenberg 
vs. 

Romaine G. Waltenberg. 

Mr. Alvin L. Newmyer, 

Attornev for Defendant, 

416 5th Street N. W., 

Washington, D. C.: 

Please take notice that I shall file the attached statement of evi¬ 
dence and bill of exceptions in the above entitled cause on the 1 day . 
of May, 1923, and will submit the same to Chief Justice McCoy on 
said 1 day of May, 1923, at 10:00 A. M. or as soon thereafter as 
counsel may be heard, to be signed and settled at said time by said 
Chief Justice. 

EDWARD STAFFORD, 

Attorney for Appellant . 
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Service of the foregoing notice and of said statement of evidence 
and bill of exceptions with copy thereof acknowledged this 13 day 
of April, 1923. 

NEWMYER & KING, 
Attorney - for Appellee. 

It is hereby stipulated that the following statement of evidence be 
printed as a part of the record in this appeal at this time, the same 
having been duly designated heretofore as a part of said record. 

EDWARD STAFFORD, 

A tty. for Appellant. 

A. L. NEWMYER, 

Attorney for Appellee. 

In the Supreme Court of the District of Columbia, Holding an Equity 

Court. 


Equity. No. 39914. 

Thelma Smith Waltenberg, Plaintiff, 

vs. 

Romaine G. Waltenberg, Defendant. 

Statement of Evidence. 

Be it remembered that the above entitled cause came on for hear¬ 
ing on the 8th day of March, 1923 before the Honorable Walter 1. 
McCoy, Chief Justice of the Supreme Court of the District of Co¬ 
lumbia, holding an Equity Court, there being present the plaintiff 
and the defendant with their counsel. 

Whereupon the plaintiff to maintain the issues upon her part 
joined, introduced in open court the following testimony: 


Thelma Smith Waltenberg testified that she was married to de ¬ 
fendan t^ Au gust 6, 1918 . That after a period of separation the 


parties resumed living together about March 1, 1921 at 2713 lltli 
T^IT^e^'Ternailiing there until August when ihe^vvenT^ldHlay Shore, 
Long Island, for a vacation. Seven weeks later they returned to 
Washington and stayed at the home of plaintiff's mother, who was 







away on vacation, until O ctober when they bought a home o 
own on Rodman Street wnere the y iiv ea until February h. 
That in December, 1921, fhelie fe ncla i i i sir uct 1 i eF wItTTT iisTj 
■ knocked her'doxft^o5"’The kitclien 'floor of tlieTRbdman Street 
^Tlia tTie stru ck her again, about FehruarVlst, 1922, tiT life R< 
Street house? ^TTiatT aeTendant ^g' v^y^'uefto*Ti er ph ysical!; 
he prov id ed no clothes for Her so tlTatslielia<llb"lT^r i nsY ?a 
lliat he never spoke toiler unTeSQTw85lICtTesiary' and*dia r 


iuying “clothes for servants 
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gave out around the 18th day of Jannarv. J9 2’j> That she asked 

'defendant to order coal and tiiat'he reptiea that if she wanted coal 
to order it herself and the reason why she would not order the coal 
was that they (the dealer) refused to send it out until defendant paid 
the last bill. That defendant did nothing about ordering coal. 
That during the period when there wa s no coal in the house the only 
fire.was in .t he open fireB lace-ilUh£.1ixiag Jlfrick. 

^defendant would uri ng nomc from the Bureau of Stan dards.. . That 
there was seldom any fireln the house in The"Tnormng and only 
when he came home. In case there was a fire during the day she 
built it from material from the boxes defendant brought home and 
which she or her cousin, Mrs. Kearney, chopped up. That she did 
not keep her l ittle gir l in the house during the time there was ho 
~*coaI there . jSlr. Walfenherg ha<l gone to his home the day tliat the 
snow”started (referring to the storm during which the Knicker¬ 
bocker disaster occurred) for dinner and plaintiff had gone down to 
her mother’s to take the little girl. .Plaintiff ask e " 
for her and he refused and she had to walk ho 


fendant never "asked'Tor Ins daughter. CJn Monday, February (>, 
“MPf£riTlahT wasTn in the morning anTTplaintiff was going to leave. 
After plaintiff had finished the breakfast dishes she started to pack 
up a few things. She told defendant the Saturday before that she 
was going to leave the next week. Defendant did not leave the house. 
He went into the dining room and took all the silver and put it in 
THs"SlTi t~'ca'seahdTriit it in thC F^laT nTid'sIIe heard him hammering 
and nailing Cm the windows in the cellar and she went next door 
to phone to heFTiTother aiid aslced lier what to do. When she re¬ 
turned and went to go in the kitchen door it was locked and she 
called to her cousin and defendant to let her in. Defendant began 
tp pail up every, window gnd every door in the house and locked the 
front door and took the key. Plaintiff’s cousin called plaintiff’s 
'fat her "an d asked hi nTwTiat to~do. The only wav plaintiff got out 
was that tli e patrol wagon ..gain- and Jelenaaut saw them and opened 
the door and iet_them in. Plaintiff then l eft but vyas not allowed 
"to talce anything with he r and took no clothes with Her. 

^secured what defendant left her. He moved out nearly everything 
except pla i htTffThecPPoom furniture and wearing apparel and what 
little she had that afternoon when she returned to her father’s home. 
When she went back to the house she found the bed-room furniture, 
the clothes on the bed and her little girl’s furniture. The furniture 
was her father’s and had been loaned to them because they could not 
afford to buy some of their own. She had talked with defendant 
about buying furniture and he said he would wait until he had 
gotten out of debt somewhat. The apartment on 11th Street had 
been furnished by her mother. She simply asked him to buy the 
rug in the front room in the Rodman Street house and he refused. 
Until the w eek b efore she left she had worn d efendant’s pajama s for. 
sleeping appa rel. Defendant had bought her no~ eftftfres 1 onRo3m an 
* StWt aTFhTMgfi she had asked him to do so. IK said Jae was noj,^. 
-in. Mostof the things 


belonging to her father or mother or herself which were m the house 
had been returned but defendant still has some of her personal prop- 
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erty. What she did secure her brother went in a taxi cab to get and 
defendant’s brother-in-law brought her a few pieces of silver. De¬ 
fendant is employed as a metallurgist at the Bureau of Standards 
and at the time plaintiff left him he was making $225 a month. 
Since leaving her husband in February, 1922, plaintiff has had no 
employment except singing in a church for $30 per month which 
she has been doing for three months. She has made no efforts to 
secure employment as she is taking care of her baby. Defendant 
has made no inquiries about the child since plaintiff left him. De¬ 
fendant is paying $60 per month as temporary alimony. On cross 
examination plaintiff said that she now has practically all of her 
personal belongings, but that there are a few dishes that were given 
to her personally and some wedding presents that defendant claims, 
the wedding presents consist of a percolator, a toaster, a tea wagon, a 
wardrobe trunk that both bought before they were married, some 
dishes given to her on her birthday and some glassware and silver. 
After their first separation the parties went back to live together on 
March 1st, 1921 on 11th Street. And at that time a prior suit was 
dismissed. They lived together until February, 1922. Defendant 
had struck her on December 18th, 1921. That on that occasion 
defendant was in bed, and plaintiff was trying to dress a doll for the 
baby. She wanted some lace and lit the light over the bed. Slie 
got the lace and went down stairs without turning off the light. 
She was sitting down and defendant called out, “Come and put this 
light out.” She answered: “You are right in bed and can reach 
up and put it out.” He said nothing for a few minutes and then 
said, “If you don’t come up and put this light out you will be sorry.” 
She paid no attention and in a couple of minutes lie went down into 
the cellar and turned off the electric light switch. She met him in 
the kitchen and said to him, “I will have to have the lights on to 
attend to the baby during the night.” He said he would not put 
the lights on. She told him if he didn’t put on fheTighte M wouTJ 
^Be sorry. He struck her and she fell down on the floor. He ran 
down cellar aridlhrew the lights on. She then went to the telephone 
and asked for her father’s number. Defendant said, “Thelma, don’t 
do that or you will be sorry for that,” and she hung up the receiver 
and went to bed and her face hurt her terribly all night. She said, 
‘4\Vhat on earth will I do?” He said, “If you don’t bathe your face 
in warm water you are going to have a black face tomorrow.” Then 
he went to sleep. The kitchen was dark when defendant struck her. 
She had made no effort to strike him. She did not see him strike 
her but she knows when his hand struck her down. She was stand¬ 
ing very near defendant when he struck her, near enough for him 
to touch her. It was dark and she does not think she could see any 
article in the room. If she did it was dimly. The shades were up 
in the kitchen. She was struck on the left cheek. There was no 


mark and the next day there was no mark but her face hurt. The 
blow knocked her down, because he picked her up. It is not a fact 
that she fell down, he knocked her down. There was blood in her 
mouthy When shfijEgnt to the^iisjienjinjc tojjBSe. {jar mauIJuuu 
e nicked her up there was blood there. That happened De- 



ey continued^fcTlivetogether until the 6th 
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of February, 1922, occupying the same room. They resided to¬ 
gether as man and wife, .The only other time hp struck her was the 
\^eek before^she left in February, 19257 Asked as to the occasion 
ior'thaf she said": sEeTiad that morning asked defendant if he were 
coming home for lunch, and he said no. At noon she was upstairs 
with her cousin and he came in. After a couple of minutes she went 
down and found him getting lunch. She offered to get his lunch, 
but he said he would get it himself. She said, “Never mind, I will 
be getting your lunch right away for you; don’t act like that; I will 
get it ,” He was coming out of the dining room and she was going 
in and they knocked into each other and he slapped her. The 
knocking into each other was done very suddenly. Mrs. Kearney 
was upstairs at the time and did not see defendant strike her. Her 
face was more red than ordinary, but was not marked. He slapped 
her with his open hand. There was no imprint of the hand but it 
showed until that afternoon. When they collided her elbow came 
in contact with his arm. Defendant came home for lunch nearly 
every day. When he came home and there was a fire he attended 
to it, but there was no fire in February. She left on February 6th. 
She knew where coal was purchased and there was a telephone in 
the house and defendant had told her if she wanted to order the 
coal she could do it. She said, “What was the use of ordering the 
coal; the last bill had not been paid.” She called the man up and 
it had not been paid. She thought defendant could do the ordering 
he being the man of the house and she made no effort to do so. She 
had ordered it before and that was why she did not care to be order- 
ing it then and be embarrassed again. She had not been embarrassed 
ordering coal before. She made up her mind that she was going to 
leave him on Friday and told him Saturday night that she could 
not stand it. She left on Monday. For two weeks before she left 
there was no coal in the house. He did not tell her to call and 
order coal until the day that it ran out. She took the little girl to 
her mother’s on the Friday that the snow started, Friday before the 
Knickerbocker disaster. That was on Saturday night. She took 
the child to her mother’s January 25th. The child was not in the 
house during the time that she had no coal. There was no reason 
why she would not call up and order coal except that she did not want 
to be embarrassed. She did not know how much defendant owed 
for the previous load of coal but she knew he owed for it because she 
called Mr. Miller and asked if it had been paid. One thing that 
occurred between February 1 and February 6th that made her leave 
that day was that she had not been spoken to. She had spoken to 
defendant and he answered her only when it was necessary. Asked 
“And you spoke to him only when it was necessary, did you not?” 
Witness answered, “No.” When she left she went to her parents’ 
house and was still residing there. She has no automobile. She 
has had a driver’s license in her name since 1918. An automobile 
is listed in her name but it is her father’s and is in her name because 
she is the only one in the house that can drive it. It was acquired 
since she left defendant. The license is in her maiden name, Thelma 
Smith, and her employment in the choir is in that name also, though 
at the Church they all know that she is married. 
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Waller Le Roy Smith testified that lie is a brother of the 
plaintiff, that he resides in Cleveland, Ohio, that he visited the home 
of his sister and defendant in February, 1922. He went around to 
the house with his sister who told him she had been compelled to 
leave there a couple of days before. lie found some of the nails 
still in the window where the house had been locked up. The coal 
bin was entirely empty of coal and everything moved out of the _ 
house except one little chair in the dining room and some things in 
one bed room. lie saw defendant at the Bureau of Standards and 
suggested that it was due deference to plaintiff that defendant should 
return the things that rightfully belonged to her and defendant said 
there was some money relative to the house in dispute. At defend¬ 
ant's suggestion witness hired an automobile and went to defend¬ 
ant’s quarters to bring the things to his sister. He got a rug which 
belonged to his mother and a box with some silver in it. He took 
them home to his sister. When she checked them up only a part of 
plaintiff’s things that defendant had held were there. That night 
witness went again to see defendant and gave him a list of the things 
plaintiff claimed. On the list were a tea wagon, a percolator, a 
toaster, the baby’s bank and other things. Defendant refused to 
return the things unless plaintiff would sign the proper documents 
to permit him to dispose of the house, lie said that if he could have 
the house and be freed of alimony he would sign a paper never to 
sec the child again. At the time he made the two visits to see de¬ 
fendant he did not know that defendant had struck his sister. 

On cross examination he said that the second time he saw defend¬ 
ant was the first time he had had a list, that defendant told him some 
of the things on the list were presents from either some of his rela¬ 
tives or friends. 

Mrs. John L. Kearney testified that she lived in New York, 
she was a cousin of the plaintiff, that she saw the plaintiff and de¬ 
fendant in February just before they separated. She had come to 
the house about the 18th or 19th of January and remained until 
February 6th. She left when plaintiff left. She had seen them 
the preceding summer when they and the baby were at her place 
from some time in August until Labor Day in September. Asked 
regarding defendant’s treatment of plaintiff she said, “Well, in the 
first place, he would treat that girl indifferently, he would not talk 
to her. and on one occasion I remember I was coming downstairs 
and I heard a clash and I heard Mrs. Waltenberg say, “You hurt 
me.” and I went downstairs and into the room where they were, 
although I said nothing to them at that time, and she said nothing 
to me, and I saw a red mark on her face.” That was 4 or 5 days 
before witness left. Witness was at the house 2 or 3 days and then 
the coal gave out and there was no heat after that. Witness heard 
plaintiff ask defendant to get coal and he refused to order it him¬ 
self. He said, “If you want coal, order it yourself.” Plaintiff said, 
“If I do, will you pay for it, because the other coal we ordered is 
not all paid for,” and defendant did not answer. During the time 
mentioned the only fire in the house was “on the hearth in the eve- 
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ning, he would make one when he came home.” The baby was in 
the house the first three or four days that there was no coal. Wit¬ 
ness was away visiting a friend for about two days, but was there 
the rest of the time. One morning witness remarked that it required 
a great deal of courage to get up and close the window, the place 
was so cold and defendant said, “Why bother about that: let Thelma 
do it ; she is only a servant in^tlie house.'” Defendant always re¬ 
fused to discuss with plaintiff any subject of clothes at any great 
length. Witness remembered plaintiff asking once if she could buy 
a night gown as she had been wearing his pajamas at night and de¬ 
fendant refused to give her any money for it. The morning plain¬ 
tiff left, immediately after breakfast defendant started to nail up 
the doors and windows and plaintiff became very nervous and said 
she did not know what to do, and went next door and phoned her 
mother. When plaintiff came to the back door it was locked and 
she banged on the door and called to witness and defendant opened 
it up. Witness phoned to plaintiff’s father. About half an hour 
later six or seven patrolmen came in the patrol wagon and looked 
around. Witness attracted their attention by striking on the win¬ 
dow pane in the front window. Witness asked defendant to open 
the door, in order not to have further trouble, and he refused until 
the policemen were actually on the stoop, and then he unlocked 
the door. The policemen came in and asked what was the trouble. 
Defendant said there was not any trouble, that he had not sent for 
them. Plaintiff was in such a condition, crying, that witness spoke 
up and said they wanted to go and to take the things that belonged 
to them and defendant would not let them. It is not true that plain¬ 
tiff declined to perform her domestic duties about the house. She 
always took excellent care of the house and always had the meals 
ready for defendant. Witness had seen plaintiff sewing for defend¬ 
ant. 

On cross examination witness said she had seen plaintiff fixing 
some cuffs on defendant’s shirt. Witness was with plaintiff when 
she went to .Telleff’s and ordered a night gown and charged it to 
defendant. That was shortly after the occasion when witness had 
heard plaintiff say she needed a night gown. Witness did not re¬ 
member the exact day that she heard a slap but it was about noon, 
at lunch hour. Witness had just started downstairs. She heard 
nothing else only plaintiff saying, “You hurt me.” She heard 
nothing of a collision. She saw a red mark on the side of plaintiff’s 
face but does not remember wdiich side. Plaintiff made up her 
mind to leave three or four days before she left. Plaintiff simply 
could not stand it any longer. Witness never saw defendant strike 
plaintiff. Witness did not advise plaintiff to leave, never advised 
her in any way. Witness went to plaintiff’s mother’s house too. 
The evening before they left, Sunday night, they had company at 
the house; the company visited plaintiff and defendant and stayed 
ihere and enjoyed the usual entertainment of visiting at a home. 
The relations were always evidently pleasant when there was com¬ 
pany around. Witness was considered as company. Nothing was 
said and nothing appeared in the attitude of plaintiff before the 
company to indicate that she had made up her mind to leave the 
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next morning. Nothing was said to defendant about it that night 
after everybody left. 

Thelma Smith Waltenberg was recalled and testified. Defend¬ 
ant never denied having struck her. lie had said that he was sorry 
that he had done it, that he had lost his temper. That the child 
was in the house until January 25, and the coal gave out on the 
23d. The house in Rodman Street is in the names of plaintiff 
and defendant as joint tenants. Defendant said that to pay for the 
house he had borrowed $1,000 from his mother, and had given a life 
insurance policy and had gotten $500 from a friend of his, of which 
he had used only two hundred and some odd for down payment on 
the home. In response to Mr. Newmyer plaintiff said that all the 
money that was paid on the house defendant advanced. In re¬ 
sponse to Mr. Stafford, she testified that she asked defendant if the 
house was to be in her name and ho said no, it would be better to 
have it in the names of both. 

Thereupon counsel for plaintiff stated that he had no further 
and other evidence to adduce and rested his case. Whereupon coun¬ 
sel for defendant on the case as made moved the Court to dismiss 
the bill of complaint, to which motion counsel for plaintiff then 
and there duly objected but the Court over objection and exception 
of counsel for plaintiff then and there duly allowed and noted on the 
miinites of TDe Court overruled said objection and granted said 
motion to ^dismiss the bill of complaint, stating that he accepted 
the said testhhony as adduced by plaintiff and herein set forth to 
be true but that he did not consider said testimony to be sufficient 
to sustain the issues on the part of the plaintiff joined and directed 
a decree to be submitted dismissing the bill of complaint, to which 
ruling and action by the Court the plaintiff then and there duly 
excepted and the said exception was by the Court allowed and duly 
noted on its minutes. 

Be it remembered that the foregoing comprises all the substance 
of all the testimony given and all the proceedings in the trial of 
the said cause and that the exceptions taken by counsel for the de¬ 
fendant to the ruling of the court in the course of the trial of said 
cause as herein set out was so taken by counsel for the plaintiff and 
was duly noted in the minutes of the justice presiding at the trial 
and counsel then and there prayed the court to sign this bill of 
exceptions and at the request of counsel for the plaintiff the same 
is accordingly signed and sealed and made a part of the record in 
this cause now for then this 1st day of Mav, 1923. 

WALTER I. McCOY, 

Chief Justice. 

[Endorsed:] 4047. Thelma Smith Waltenburg, appellant vs. 
Romaine G. Waltenburg. Addition to Record per Stipulation of 
Counsel. Court of Appeals, District of Columbia. Filed Dec. 7, 
1923. Henry W. Hodges, clerk. 
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